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 Abstract 
 The study aims to address the issues raised by the legal means for the protection of 
human-generated creations with the help of artificial intelligence, in view of the criteria of 
originality for the protection of an intellectual creation through copyrights, to the duration of 
copyrights and to the moral rights of the copyright holder. The study raises the question whether 
rights related to copyright, granted in view of the economic investment, with a shorter duration 
and which, in most of the cases, do not confer moral prerogatives, are more appropriate for the 
legal protection of creations generated with the use of artificial intelligence. An example of such 
creations generated with artificial intelligence and protected by a related right are press articles. 
Such a normative solution has the undeniable advantage of preserving the current legal regime 
of copyright and the integrity of the legal categories of "originality" and "moral rights of 
authorship", a legal regime consolidated in time, through international, European and national 
legal instruments, verified and reaffirmed both theoretically and practically. Another advantage 
is the avoidance of the need to prove the proportion of human contribution (”prompts”) and the 
originality of such prompts, in the context in which there are no means of evidence capable of 
proving these essential aspects of a work generated with the use of artificial intelligence. 
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 1. Introduction 
 
 The creation and development of the legal regime applicable to copyright, 
related rights and sui generis rights was influenced by constant technological 
developments. The new and dynamic generative AI technology raises new opportunities 
and challenges for the current law and rightsholders.  
 There are rich ongoing research and debates that address the issue of the 
magnitude of the potential impact on the current legal frame, brought by an 
unprecedented scale of automation that increase productivity and access to creativity, 
that raises legal uncertainty and questions of how can and should EU law meet 
challenges brought by generative AI. 
 Throughout this Study, the terms”generative AI” and ”AI system” are 
understood as ”a machine-based system that is designed to operate with varying levels 
of autonomy and that may exhibit adaptiveness after deployment, and that, for explicit 
or implicit objectives, infers, from the input it receives, how to generate outputs such as 
predictions, content, recommendations, or decisions that can influence physical or 
virtual environments”, according to the definition in Art. 3 of the Regulation (EU) 
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2024/1689 of June 13, 2024, laying down harmonised rules on artificial intelligence 
(Artificial Intelligence Act)2. 
 The word ”copyright” will be used as a translation of the term ”author's rights”, 
this being the wording adopted by the European legislator in EU law. From a legal point 
of view, the two terms are not equivalents, on the contrary, there are many differences 
between the legal regime applicable to copyright in common law systems and to author's 
rights in continental, civil law systems. For example, sound recordings and broadcasts 
are protected under copyright in the United Kingdom, a common law country3, while the 
same are protected under a related or neighbouring right in continental, civil law 
countries and EU legislation4. 
 The Study is organised in three parts, followed by a short conclusion. The first 
part raises the question if works created with the use of generative AI might be protected 
under copyright, analysing the principles of human authorship and the basic requirement 
of originality, leading to the conclusion that only human authors may acquire copyright 
protection under current legislation. The second part addresses the issue if the existing 
related rights may protect AI-generated works, in view of the criteria for acquiring legal 
protection. The third part puts forward and analyses the policy option for protection of 
non-copyrightable AI-generated outputs by a newly enacted and carefully conceived 
related right, granted to legal persons that develop generative AI systems. 
 
 2. May works created with the use of generative AI be protected under 
copyright? 
 
 2.1. The principle of human authorship under copyright  
  
 Intellectual property law (comprising industrial property law, copyright and 
related rights) is conceived and build on the fundamental principle of human authorship. 
Only a human being, a natural person may create works that do not exist in nature as 
such and that are the expression of a ”self”, thus acquiring the quality of  ”author” under 
copyright law.  
 In copyright law, the principle of human authorship is rooted in key legal 
provisions of public international law, European Union law and national legislations5. 
 The Berne Convention for the Protection of Literary and Artistic Works of 
September 9, 18866 (”the Berne Convention”) is the cornerstone and the common ground 
for the protection of copyright, that sets the minimum level of legal protection in 

 
2 Regulation (EU) 2024/1689 of the European Parliament and of the Council of June 13, 2024, laying down 
harmonised rules on artificial intelligence (Artificial Intelligence Act), art. 3(1), OJ L 2024/1689 (July 12, 
2024), http://data.europa.eu/eli/reg/2024/1689/oj. 
3 Copyright, Designs and Patents Act 1988, c. 48 (UK), § 1(1)(b), https://www.legislation.gov.uk/ 
ukpga/1988/48/section/1 (accessed March 17, 2026). 
4 Directive 2006/116/EC of the European Parliament and of the Council of December 12, 2006, on the term 
of protection of copyright and certain related rights, art. 3, OJ L 372 (December 27, 2006): 12–18, 
http://data.europa.eu/eli/dir/2006/116/oj. 
5 France Vehar and Thomas Gils, “I’m Sorry AI, I’m Afraid You Can’t Be an Author (for Now),” Journal of 
Intellectual Property Law & Practice 15, no. 9 (2020): 718–26, https://doi.org/10.1093/jiplp/jpaa106. 
6 Berne Convention for the Protection of Literary and Artistic Works, September 9, 1886, as amended 
September 28, 1979, https://www.wipo.int/wipolex/en/text/283698. 
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contracting states.  
 The main reasons for adopting the Berne Convention is to encourage and 
economically reward the creativity of human beings, the dissemination of works of 
human creativity and their legitimate use by third parties. 
 Article 1 of the Berne Convention states that protection is granted to ”rights of 
authors” in their ”literary and artistic works” - a term widely interpreted in art. 2 (1) of 
the Convention. Author's rights are granted by the mere fact of creation of the work. 
”Authorship” of a work is a legal presumption, based on the mere publication a work 
under a personal name, with the ”consent” of the author [article 3 (3) of the Berne 
Convention]. ”Consent” for publication of a work may be given only by a human author.  
 Copyright comprises personality rights or moral rights7 and economic rights [art. 
6bis (1) of the Berne Convention]. Only human authors may be granted personality rights 
or moral rights, such as the right to claim authorship of a work. 
 The term of protection of a work under copyright is calculated based on the ”life 
of the author” and ”his death” [art. 7 (1) of the Berne Convention], which leads to the 
conclusion that copyright was created for human beings only. 
 The WIPO Copyright Treaty of December 20, 19968 (”the WCT”) reaffirms the 
existing obligations undertaken by Contracting Parties under the Berne Convention and, 
recognising ”the profound impact of the development and convergence of information 
and communication technologies on the creation and use of literary and artistic works”9 
provides for the protection of computer programs, as literary works, under the Berne 
Convention and of compilations of data (databases), as such.  
 The European Union is a party to the WIPO Copyright Treaty and is thus obliged 
to comply with the Berne Convention. European Union copyright law and national rights 
of EU Member States are constructed on the basis of the minimum protection granted 
under the Berne Convention and the WIPO Copyright Treaty to works of human authors.  
 The legal regime of author's economic rights in the EU is harmonised by the 
Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 
on the harmonisation of certain aspects of copyright and related rights in the information 
society10 (”the Infosoc Directive”), which implements the WIPO Copyright Treaty in the 
EU11.  
 Moral rights of the author remain under the legal regime established by 
international law (the Berne Convention and the WIPO Copyright Treaty) and by 
national law of each EU Member State. 
 One of the conditions for classifying a subject matter as a ”work”, protectable 
by copyright under the Infosoc Directive, is that the work is ”the author’s own 
intellectual creation”12. There is no work without an author and such author has to be 

 
7 Päivi Hutukka, “Copyright Law in the European Union, the United States and China,” IIC—International 
Review of Intellectual Property and Competition Law 54 (2023): 1044–80, https://doi.org/10.1007/s40319-
023-01357-0. 
8 WIPO Copyright Treaty, Geneva, December 20, 1996, https://www.wipo.int/wipolex/en/text/295166. 
9 WIPO Copyright Treaty, preamble. 
10 Directive 2001/29/EC of the European Parliament and of the Council of May 22, 2001, on the 
harmonisation of certain aspects of copyright and related rights in the information society, OJ L 167 (June 
22, 2001): 10–19, http://data.europa.eu/eli/dir/2001/29/oj. 
11 Directive 2001/29/EC, recitals 15 and 61. 
12 Court of Justice of the European Union, Levola Hengelo BV v. Smilde Foods BV, Case C-310/17, 
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always a human being, a natural person. There always has to be a direct link between the 
subject matter, or the creation, or the work and the intelligence of a natural person, a 
human being, in order to protect it under copyright13.  
 The copyright term of protection of is harmonised at the EU level by the 
Directive 2006/116/EC of the European Parliament and of the Council of December 12, 
2006 on the term of protection of copyright and certain related rights14 (the ”Term 
Directive”) and it is established for ”the life of the author and for 70 years after his death” 
[art. 1 (1) of the Term Directive]. Copyright may be granted only to an initial human 
author, for the duration of the life of a human being, plus 70 years after the death of a 
human being.  
 In United Kigdom (a common law country, former member of the European 
Union), copyright protection is granted to computer-generated works, defined by law as 
works ”created in circumstances such that there is no human author of the work” [sec. 
178 of the UK Copyright, Designs and Patents Act 198815].  
 The author of a computer-generated work is taken to be ”the person by whom 
the arrangements necessary for the creation of the work are undertaken” [sec. 9 (3) of 
the UK Copyright, Designs and Patents Act 1988]. There is no further qualification of 
the term ”person” as natural or legal person.  
 The term of copyright protection of computer-generated works is 50 years ”from 
the end of the calendar year in which the work was made”, without reference to the life 
or the death of the author as a natural person [sec. 12 (7) of the UK Copyright, Designs 
and Patents Act 1988].   
 
 2.2. ”Originality” of a work, as a fundamental requirement for copyright 
protection under European Union law  
  
 ”Originality” is one of the fundamental, sine qua non, requirement for the legal 
protection of a work under the continental author's right (not in all cases under copyright, 
in common law). 
 The legal term ”originality” is not defined by the Berne Convention, who makes 
reference to the ”original work”, in the sense of the initial work, originating from his 
author [art. 1 (3) and 14bis (1) of the Berne Convention].  
 This understanding of the legal term ”original” lead in common law legal 
systems to the interpretation of ”originality” in an objective way: a work is original if it 
is not a copy of another work. At the heart of copyright is the exclusive right of the 
rightowner to permit or prohibit third parties to copy his/her original (initial) work.   
 The United Kingdom copyright legislation was, up to a certain level, harmonised 

 
ECLI:EU:C:2018:899, judgment of November 13, 2018, para. 36, citing Football Association Premier 
League Ltd. and Others v. QC Leisure and Others; Karen Murphy v. Media Protection Services Ltd., Joined 
Cases C-403/08 and C-429/08, ECLI:EU:C:2011:631, judgment of October 4, 2011, para. 97. 
13 Peter Georg Picht and Florent Thouvenin, “AI and IP: Theory to Policy and Back Again—Policy and 
Research Recommendations at the Intersection of Artificial Intelligence and Intellectual Property,” IIC—
International Review of Intellectual Property and Competition Law 54 (2023): 916–40, https://doi.org/10. 
1007/s40319-023-01344-5. 
14 Directive 2006/116/EC, art. 1(1). 
15 Copyright, Designs and Patents Act 1988, §§ 9(3), 12(7), and 178, https://www.legislation.gov.uk/ 
ukpga/1988/48/part/I/chapter/I (accessed March 16, 2026). 
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with the ”originality” standard established by the CJUE jurisprudence.The public 
consultation of United Kingdom Intellectual Property Office (”UKIPO”) on Artificial 
Intelligence and IP states that ”for a work to be original it must be the author's own 
intellectual creation. This means that the author has made free and creative choices and 
the work shows his personal touch”16. 
 Under EU law and continental, civil law legal systems, ”originality” is assessed 
in relation to an object matter that must be an ”expression” of author's ”self”17 or 
”personality”. Only human beings are endowed with a ”self” and a ”personality” that 
may find an expression in works created by human intelligence. 
 According to article 2 of the WCT: ”Copyright protection extends to expressions 
and not to ideas, procedures, methods of operation or mathematical concepts as such”. 
Algorithms are thus excluded from copyright protection. So are mere instructions or 
prompts given by a natural person to an AI system.  
 In consistency with the WCT, the jurisprudence of the CJUE specifies that the 
concept of ”work” is understood as the ”expression” of ”the author’s own intellectual 
creation”18, that is, an intellectual creation of a natural person19.   
 In the most recent Mio judgment20, the CJUE restated that ”for the concept of 
‘originality’ and, consequently, for copyright protection under EU law”, ”the 
requirement that the author’s personality be reflected in the subject matter for which 
protection is claimed, through the expression of that author’s free and creative choices, 
is decisive”. 
 The making of a ”free and creative choice” requires the rational capacity to 
counsciusly decide with regard to the creative elements of the work, in a free manner. 
Such capacity of discernment is caracteristic of human intelligence only.  
 A work which is the result of ”free and creative choices”, or of a ”creative 
freedom” means that its realisation has not been dictated ”by technical considerations, 
rules or other constraints, which have left no room for creative freedom”21.  
 Where the expression of a subject matter is dictated by its technical function, 
”the different methods of implementing an idea are so limited that the idea and its 
expression become indissociable”22, that leading to the exclusion of copyright 
protection. 

 
16 Intellectual Property Office (UK), Artificial Intelligence and Intellectual Property: Copyright and 
Patents—Consultation, October 29, 2021, paras. 31–32, https://www.gov.uk/government/consultations/ 
artificial-intelligence-and-ip-copyright-and-patents/artificial-intelligence-and-intellectual-property-copyri 
ght-and-patents (accessed March 17, 2026). 
17 Vincenzo Iaia, “To Be, or Not to Be … Original Under Copyright Law, That Is (One of) the Main 
Questions Concerning AI-Produced Works,” GRUR International 71, no. 9 (2022): 793–812, 796–99, 
https://doi.org/10.1093/grurint/ikac087. 
18 Court of Justice of the European Union, Levola Hengelo, para. 36, citing Football Association Premier 
League, para. 97. 
19 Court of Justice of the European Union, Cofemel—Sociedade de Vestuário SA v. G-Star Raw CV, Case C-
683/17, ECLI:EU:C:2019:721, judgment of September 12, 2019, para. 29; Levola Hengelo, para. 36; 
Football Association Premier League, para. 97. 
20 Court of Justice of the European Union, Mio AB and Others v. Galleri Mikael & Thomas Asplund 
Aktiebolag; konektra GmbH and Others v. USM U. Schärer Söhne AG and Others, Joined Cases C-580/23 
and C-795/23, ECLI:EU:C:2025:941, judgment of December 4, 2025, para. 50. 
21 Court of Justice of the European Union, Cofemel, paras. 30–31; Mio and konektra, paras. 49 and 63. 
22 Court of Justice of the European Union, SI and Brompton Bicycle Ltd. v. Chedech/Get2Get, Case C-
833/18, ECLI:EU:C:2020:461, judgment of June 11, 2020, para. 27; Mio and konektra, para. 64. 
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 2.3. The possibility of granting copyright in AI-generated works to natural 
persons 
  
 In view of the current EU copyright legal regime, copyright may not be denied 
to a work, merely because an AI system was used for its creation.  
 Copyright may not be granted to developers of AI systems, because legal 
persons may not be qualified as ”authors” of a work. Developers of an AI system may 
own copyright in the AI software, but that does not provide them copyright in the output 
of the AI software23. 
 Only natural persons may have the quality of ”authors”, able to initially acquire 
copyrights in ”AI-generated works”24, by the mere fact of the creation of a work, by 
using AI as a tool. Currently, such AI-generated works, potentially protectable under 
copyright are music25, paintings26, images, press articles27, movies28, novels etc.  
 The main question in deciding to recognise copyright in such AI-generated 
outputs is the same with regard to any type of human created works: does the work  fulfil 
the criteria of ”originality”? Is the work ”original”, in the sense that it is the expression 
of free and creative choices that reflect the personality of a human author? Or are such 
expressions dictated by technical constraints imposed by the algorithms of the AI 
system?  
 In order to ”reflect the personality of a human author”, the choices, such as 
instructions or prompts given to the AI system, have to be ”creative” enough to be 
expressions of personality, not mere ideas, which are excluded from protection. As 
decided in the Mio case, ”the use of the words ‘reflects’ and ‘expression’ clearly indicates 
that such choices and the author’s personality must be visible in the subject matter for 
which protection is claimed (our emphasis)”29, namely, in the AI-generated work or 
output itself. The work protected by copyright must be ”expressed in an objective 
manner”, ”clearly and precisely identified”, in order to ensure legal certainty30.  
 In order to be ”free”, the creative choices must be conscious decisions of the 
human author, that are not determined by technical constraints of the AI system. Such 
technical constraints are the algorithms of the AI system and also the set of data used for 
the training of AI31.  
 AI algorithms and training data sets do determine the limits of human choices, 
such as instructions or prompts given to the AI system. The algorithms of an AI system 
may not be controlled by human prompts. Random algorithmic choices may break the 
link between the human choice and the generated work32. Training data sets leave no 

 
23 Vehar and Gils, “I’m Sorry AI,” 721. 
24 Iaia, “To Be, or Not to Be,” 793–812. 
25 Iaia, “To Be, or Not to Be,” 796–98. 
26 Iaia, “To Be, or Not to Be,” 796–98. 
27 Iaia, “To Be, or Not to Be,” 796–98. 
28 Iaia, “To Be, or Not to Be,” 796–98. 
29 Court of Justice of the European Union, Mio and konektra, para. 71. 
30 Court of Justice of the European Union, Mio and konektra, para. 72. 
31 Complaint, Encyclopaedia Britannica, Inc. v. OpenAI, Inc., No. 1:26-cv-02097-UA (S.D.N.Y. filed March 
13, 2026), https://www.courthousenews.com/wp-content/uploads/2026/03/britannica-openai-sdny-copyrig 
ht-complaint.pdf. 
32 Iaia, “To Be, or Not to Be,” 798–801. 
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room for human imagination able to surpass and transcend what already exists and is 
already ”known” by the AI system.  
 One of the main risks in granting copyright protection to AI-assisted works is 
false attribution or false representation that a work generated by AI with minimum 
human intervention that lacks any originality is the result of human free creative choices, 
in order to benefit from the term of copyright or author's rights protection (life of the 
author plus 70 years after his death). Another negative result is the subsequent restriction 
of use of such AI-assisted works by third parties, including other AI developers, which 
is certainly able to stifle further creativity because of scracity of new training data. 
 This risk is mitigated under the CJUE jurisprudence, according to which where 
the author has made choices that are not dictated by technical or other constraints, it 
cannot be presumed that those choices are creative, for the purpose of acquiring 
copyright protection. As decided in the Mio case, creative choices in a work must be 
identified: ”the court before which the question of the originality of a utilitarian object 
is brought must seek out and identify the creative choices in the shape of that subject 
matter in order to be able to declare it protected by copyright”33. 
 In accordance with the CJUE jurisprudence, the Munich Local Court stated, in 
its judgment34 of February 13, 2026: ”1. Whether products generated by artificial 
intelligence have the character of a work within the meaning of Section 2 Paragraph 2 
of the German Copyright Act depends on the extent to which human creative influence 
is still exerted, despite the software-controlled process. 2. Copyright protection is 
therefore conceivable as a result of human intervention in AI results, which can also take 
place subsequently or successively during prompting and which leads to the personality 
of the prompter being reflected in the output. 3. However, human influence must shape 
the resulting output in a sufficiently objective and clearly identifiable way. This is the 
case, at least, when the creative elements incorporated into the prompting process so 
dominate the output that the object as a whole can be considered the author's own original 
creation”.  
 The person claiming copyright protection in AI-generated works bears the 
burden of proof of the existence of a creative intellectual creation, namely, of the fact 
that an ”independent creative expression of his personality is discernible” in the AI-
generated work.  
 The effort to formulate and test a complex prompt of at least 1700 characters to 
create a work, characterized solely by time expenditure, is not a criterion for assessing 
originality.  
 It is essential that the AI model is ”closer to an aid than to an independent 
creative instrument". The AI's technical activity must not outweigh the user's creative 
and artistic influence on the output (para. 26 and 27).  
 In September 2025, Italy adopted Law No. 132 of September 23, 2025, on 
provisions and delegations to the Government concerning artificial intelligence35, the 

 
33 Court of Justice of the European Union, Mio and konektra, para. 65. 
34 Munich Local Court, judgment of February 13, 2026, 142 C 9786/25, ECLI:DE:AGMUENC:2026:02 
13.142C9786.25.00, paras. 26–27, https://www.gesetze-bayern.de/Content/Document/Y-300-Z-BECKRS-
B-2026-N-1513 (accessed March 18, 2026). 
35 Italy, Law No. 132 of September 23, 2025, “Disposizioni e deleghe al Governo in materia di intelligenza 
artificiale,” Gazzetta Ufficiale, no. 223 (September 25, 2025), https://www.normattiva.it/uri-res/N2Ls? 
urn:nir:stato:legge:2025-09-23;132 (accessed March 20, 2026). 
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first national law on AI. According to the Law, ”intellectual works” must be of ”human 
origin”. Art. 25 of the Law expressly reserves copyright for human-created works, 
including those made by using tools of AI, if they are the result of human authors' 
intellectual efforts36. The Law reaffirms copyright protection of works according to 
provisions of the Berne Convention.  
 The same approach was adopted by the Municipal Court in Prague, in its 
judgment37 of October 11, 2023, in the case S. Š. v TAUBEL LEGAL, advokátní 
kancelář s.r.o.. The Prague Court ruled that the person who claims authorship of AI-
generated works and copyright in the work, based on his prompts or instructions given 
to the AI system, has the obligation to adduce specific evidence in support of such claims 
(para. 11). An AI-generated work is not a work created personally by the author (the user 
of the system) himself, but with the help of AI, according to specific prompts that do not 
constitute works of authorship, but mere ideas, excluded from copyright protection (para. 
12).  
 The US Copyright Office adopted the same approach to the copyrightability of 
AI-generated outputs, in its ”Report on Copyright and Artificial Intelligence”, Part 2, of 
January 29, 202538.  
 The Office reaffirmed that copyright protection requires human authorship and 
that, according to an established jurisprudence: “copyright has never stretched so far [as] 
... to protect works generated by new forms of technology operating absent any guiding 
human hand”39.  
 ”Prompts essentially function as instructions that convey unprotectible ideas. 
While highly detailed prompts could contain the user’s desired expressive elements, at 
present they do not control how the AI system processes them in generating the output”40.   
 Copyright protection may be available to AI-generated works only if AI was 
used as a tool for human creativity, insofar as there is ”sufficient human control” over 
the expressive elements of the work.   
 The current functioning of AI systems shows gaps between prompts and the 
resulting outputs41 and demonstrate that ”the user lacks control over the conversion of 
their ideas into fixed expression”, and that ”AI systems are largely responsible for 
determining the expressive elements in the output. In other words, prompts may reflect 
a user’s mental conception or idea, but they do not control the way that idea is 
expressed”42. Only expressions may be copyright protected, ideas being expressly 
excluded from protection.  

 
36 Italy, Law No. 132/2025, art. 25. 
37 Municipal Court in Prague, S. Š. v. TAUBEL LEGAL, advokátní kancelář s.r.o., No. 10 C 13/2023-16, 
judgment of October 11, 2023, paras. 11–12, https://msp.gov.cz/documents/14569/1865919/10C_13_2023 
_10/108cad3e-d9e8-454f-bfac-d58e1253c83a (accessed March 20, 2026). 
38 U.S. Copyright Office, Copyright and Artificial Intelligence, Part 2: Copyrightability (Washington, DC: 
U.S. Copyright Office, January 2025), https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-
Part-2-Copyrightability-Report.pdf. 
39 U.S. Copyright Office, Copyright and Artificial Intelligence, Part 2, 8, discussing Thaler v. Perlmutter, 
687 F. Supp. 3d 140 (D.D.C. 2023). 
40 U.S. Copyright Office, Copyright and Artificial Intelligence, Part 2, 18. 
41 Yaniv Benhamou and Ana Andrijevic, “Intelligence artificielle générative d’images et droit d’auteur,” in 
Aspects juridiques de l’intelligence artificielle, ed. Alexandre Richa and Damiano Canapa (Bern: Stämpfli, 
2024), 41–85, https://archive-ouverte.unige.ch/unige:175558. 
42 U.S. Copyright Office, Copyright and Artificial Intelligence, Part 2, 19. 
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 Copyright may be granted to human authors, users of the AI system, if their 
works of authorship are ”perceptible in the AI-generated outputs, as well as the creative 
selection, coordination, or arrangement of material in the outputs, or creative 
modifications of the outputs”43.  
 Korea, Japan, China also apply the principles that only natural persons may be 
authors of a work and that copyright protection requires proof of a human creative 
contribution to the expressive form of the work44. 
 
 3. May AI-generated works be protected under existing related rights45? 
 
 Rights related to copyright were enacted due to technological developments, for 
the benefit of performers, producers of phonograms and broadcasting organisations, 
under the International Convention for the Protection of Performers, Producers of 
Phonograms and Broadcasting Organizations done in Rome, October 26, 196146 (the 
”Rome Convention”), followed by the WIPO Performances and Phonograms Treaty of 
December 20, 1996 (the ”WPPT”). 
 Recently, the Directive (EU) 2019/790 of the European Parliament and of the 
Council of 17 April 2019 on copyright and related rights in the Digital Single Market 
(the ”DSM Directive”) enacted related rights to press editors (legal persons), for the 
online use of their press publications by information society service providers47. 
 The grant of legal protection under related rights is not based on the principle of 
”human authorship”. Consequently, related rights are not granted in view of the 
”originality” of phonograms, broadcasts or press publications. The criterion for 
protection is a mere economic investment in the production of the subject-matter (except 
for performances). 
 That allows legal persons, such as phonograms and videograms producers, 
broadcasters and press publishers to acquire related rights in respect of their phonograms, 
videograms, broadcasts and press publications, including those created with the use of 
AI systems and even if there is no human creative contribution in the process48. 
 An extensive study on AI music outputs49 concludes that phonogram producers 
benefit from protection under a related right regardless of whether the underlying sound 

 
43 U.S. Copyright Office, Copyright and Artificial Intelligence, Part 2, 23; Miriam Lord, “US Copyright 
Office on AI: Human Creativity Still Matters, Legally,” WIPO Magazine, April 24, 2025, https://www.wipo. 
int/en/web/wipo-magazine/articles/us-copyright-office-on-ai-human-creativity-still-matters-legally-73696. 
44 U.S. Copyright Office, Copyright and Artificial Intelligence, Part 2, 28–29. 
45 In common-law systems such as the United Kingdom, sound recordings and broadcasts are protected as 
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was created by a human or AI-generated. There is no threshold for protection other than 
the qualification of the subject matter as a phonogram50. The fixation requirement 
implies that AI-enabled continuous unfixed music generation and streaming projects are 
not phonograms and hence are not covered by rights awarded to phonogram producers. 
 The study gives examples of broadcasting events involving songs created with 
AI that already took place, such as the AI Song Contest, organised by the Dutch national 
public broadcaster, with a first edition in 2020 and of web radios broadcasting AI-
generated music.51 
 The conclusion of the study is that the use of AI systems in music production 
does not impact on the legal qualification of protection of broadcasts by related rights. 
”This type of related rights could be applicable to musical content that, due to the lack 
of fixation, is not protected by copyright and/or related rights of phonogram producers.” 
 The authors stress that when assessing the desirability of proposals for new 
modes of protection of AI outputs, the availability of related rights protection for non-
copyright protected AI-generated outputs should be considered52. 
 
 4. Would the enactment of a new related right for the protection of AI-
generated works, disregarding the authorship threshold, be justified?   
 
 Under the current copyright legal regime, AI-generated works, such as music, 
films, novels, pictures, software etc., may receive copyright protection granted only to 
human authors, if they are created with a prevailing human original or creative 
contribution, that can be discernable or perceptible in the AI-generated output.  
 If the copyright criteria for protection are not met, AI-generated works fall into 
the public domain, with the risk to undermine investment and to raise competition 
concerns53.  
 AI-generated works such as phonograms, broadcasts and press publications may 
be protected by related rights, granted to legal persons (producers, press publishers), 
based on the criteria of economic investments in the production process. 
 In view of the above legal analysis, we support the opinion that the current 
copyright (author's rights) and related rights legal regime may not be stretched to cover 
AI-generated outputs that does not meet the established criteria for protection54.     
 We put forward the question if there is a need to protect investments in the 
development of AI systems and to incentivize further investment by enacting a new 
related right for the protection of non-copyrightable AI-generated outputs, based on the 
criteria of economic investments in the several stages of the creation of an AI system55? 
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As pointed by reputed authors, ”training algorithms vary in originality from standard to 
uniquely developed. Many established training algorithms are standard, and available 
online in open-source libraries in the form of pre-written software. However, for some 
problems, new algorithms have to be developed, necessitating human and financial 
investments [...]”56. Prompt engineering, iterative curation, and fine-tuning of models 
may involve substantial expertise, as argued in the study on ”Generative AI and 
Copyright. Training, Creation, Regulation”57.  
 Should these acts be treated as acts of creation of the AI-generated output 
(involving a much higher level of creativity that users' prompts) or as a technical 
manipulation? While some authors argue that the natural persons involved in the 
construction of the AI system, such as engineers, coders, data trainers, may be considered 
the co-authors and co-owners of copyright of the AI-generated outputs in cases where 
there is no creative contribution from the user of the AI system58, other authors sustain, 
on the contrary, that in such cases the persons that created the AI system may not be 
considered authors of the output, as they have no influence or control on the final result, 
which is random59.   
 Should fully AI-generated outputs, with no human creative intervention60 able 
to attract copyright protection, remain in the public domain or should AI developers 
(legal persons) be granted a limited protection under a new related-right?  
 These are policy question that take into consideration not only the societal and 
economical value of AI systems, the investments in creating such value, that would 
justify the grant of exclusive rights in order to allow their recoupment and to prevent 
market failures61, but also the economic and social risks for granting protection of AI-
generated works under a related right.  
 The recent study on ”The Economics of Copyright and AI: Empirical Evidence 
and Optimal Policy”62, requested by the JURI Committee of the European Parliament 
shows that ”the amortised cost of training top foundation models exceeds tens of millions 
of dollars. These costs have been increasing at a rate of approximately 240% per year 
since 2016, and have grown so large that, with a few exceptions of recent government-
backed investments, only commercial players can afford to produce frontier models. If 
this trend continues, the most expensive training runs could exceed $1B by 2027.”63 
 A newly enacted related right for the protection of AI-generated outputs64 would 
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allow the recoupment of economic investments and would prevent losses through acts 
of free use and free riding by third parties65.The new related right would be granted to 
AI developers for AI-generated works that do not meet the threshold of copyright 
protection66 and may not benefit from protection under the existing related rights, based 
on the criterion of economic investment67. 
 Such normative intervention addresses legal uncertainties created by difficulties 
in establishing and proving the limits between AI and human creative contribution to 
output68 and, in view of the legal presumption of authorship, discourages circumvention 
of copyright by false claims of human authorship69.  
 For AI developers it is difficult to prove how the AI functions: as a mere tool 
controlled by human beings who make creative choices in the process of generating an 
output or as an automated process, capable to determine an expressive outcome with no 
human creative contribution70. ”Even though the output is in principle deterministic and 
traceable, it is often not human-explainable due to the complexity of the calculations, 
especially in the case of artificial neural networks (the ‘black box’ issue)”71.  
 For AI-users it is difficult to prove that their contribution is, first, ”sufficient” to 
outweight the algorithms of the AI system and to control the output and, second, 
”creative”, so that it confers ”originality” on the output as a whole. As explained in the 
US Copyright Office Report, Part 272: ”Although AI technology continues to advance, 
uncertainty around how a particular prompt or other input will influence the output may 
be inherent in complex AI systems built on models with billions of parameters”. Issues 
related to technical solutions for the identification of AI-generated works were addressed 
by recent legislative proposals and several solutions were envisaged73. 
 Another crucial argument for granting new related rights in AI-generated outputs 
is the liability for AI-generated works, given that the technological developments lead to 
more autonomous AI systems, capable ”not only of creating, but of initiating tasks, 
selecting data inputs, and refining outputs”74. 
 A careful analysis of economic data is required in the eventual conception of a 
new related right75. The scope of protection under the new related right should be limited 
and its the term of protection should be shorter, to allow the recoupment of investments 
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in the develpment of AI systems, while preventing obstacles in further obtaining AI-
generated works based on newly created and publicly available data. When establishing 
the duration of the new right, one might have in view the 2 years term of protection of 
the press publishers related rights [Art. 15 (4) of the DSM Directive76].  
 However, as argued by reputed authors, one should observe the ”market 
dynamics in relation to the AI output per se” and bear in mind that if the market dynamic 
is such as to minimize the lifecycle of AI outputs, ”once the substitution of AI products 
or services happens with such speed that investments could not be recouped despite IP 
protection in place, any IP right would be detrimental to economic welfare and not 
justifiable.”77  
 Against the enactment of a new related right for AI-generated outputs is the 
expansion of monopoly rights over AI-generated outputs, to the detriment of the public 
domain and the scarcity of new data allowing further AI development78. 
 Another risk is the encouragement of massive, rapid, low cost of AI production 
of outputs, that would substitute the demand for original works of authorship, to the 
detriment of authors. Recent studies show that generative AI can depress creative 
supply79. This would undermine the copyright system and would run against the very 
scope of author's rights to protect and encourage human creativity and the promotion of 
culture.  
 Other authors are of opinion that AI-generated works do not substitute the 
demand for human works and thus do not disrupt the market of such works, because the 
AI output only reproduces unprotected ideas, concepts and styles of the human authors80.  
 Strong opinions are in the sense that the introduction of a new protection regime 
(a new related right) for AI-generated output is not justified according to the current state 
of knowledge and that algorithms and models of an AI system may be protected under 
extra IP regimes that address market failure, such as trade secrets, unfair competition, 
technological measures, contract law.81  
 The policy option to enact a new related right was under public consultation in 
the United Kingdom82 (policy option 2). The UK legislator asked if the current copyright 
protection for computer-generated works, generated without any human contribution, 
should be replaced with a new right of reduced scope and duration. The UK Government 
response to consultations83 is that, for the time being, legislative changes lack supporting 
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economic evidence.   
 The same view was taken by the US Copyright Office84, given that currently 
there are not enough empirical data in support of legislative changes.  
 The European Commission85 2020 report emphasizes that “fully autonomous 
AI-processed outputs currently fall outside the scope of copyright protection”. However, 
the report further notes that related rights or sui generis mechanisms might eventually be 
explored for such works, but for now the legal framework remains centered on the human 
creator. 
 The recently adopted European Parliament resolution of March 10, 2026 on 
copyright and generative artificial intelligence - opportunities and challenges86 
underlines that ”K. [...] the development, deployment and use of AI must be fully 
compliant with the current legal framework [...]”, that ”AE. [...] EU copyright law 
remains grounded in the principles of human authorship [...]” and that ”AG. [...] 
international convergence and the establishment of a global regulatory framework [...]” 
is needed. 
 In its resolution, the European Parliament insists that content fully generated by 
AI that does not meet the established criteria for copyright protection should remain 
ineligible for copyright protection, and that the public domain status of such outputs be 
clearly determined”. 
 
 5. Conclusion 
 
 For the moment, studies, debates, public consulations on a legislative 
intervention for the enactment of a new type of IP protection (a related right or a sui 
generis rights) to AI-generated works that may not be protected by copyright arrived at 
the conclusion that there are currently no sufficient empirical data for such an action87. 
 However, they also stressed that the dynamic technological developments in the 
field should be further monitored88 and that the enactment of a new type of IP protection 
of AI-generated output (reled right or sui generis protection) might be an option, if the 
economical and social evolutions justify such policy option.  
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