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Abstract

The year 2024 was marked by the simultaneous organization and holding of the
European and local elections in Romania on June 9". The regulatory framework for the elections
on June 9" was composed of the Government Emergency Ordinance no. 21/2024°, Law 33/20073
on the organization of elections for the European Parliament and Law no. 115/2015 on the
election of local public administration authorities. The decision of the national authorities to
modify the normal election calendar had implications on the electoral legislation and practice,
as well as on the citizens, electoral competitors and the entities involved in the electoral process.
This is not the only time when the governments have resorted to such methods. In the past,
attempts have been made to merge local elections with parliamentary elections, or state practice
has known the situation of simultaneously organizing general elections with presidential
elections. In the case of the 2024 elections, the merge decision was adopted by Emergency
Ordinance, and the period of time between the adoption of the ordinance and the date of the
elections was very short, aspects that made certain social actors consider the approach
unconstitutional or that it violated the international standards on electoral matters. This led to
the referral of the Constitutional Court of Romania and the referral of the European Commission
for Democracy through Law (the Venice Commission). The present article analyses the opinion
of the Venice Commission on the decision to merge local and European elections through
Government Emergency Ordinance No. 21/2024.
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1. Introduction

The legislative changes in electoral matters that occur in election years are “the
subject of heated discussions and debates related to timing, necessity, and opportunity””.
If we follow state practice in the thirty-five years since the Revolution, we will find that
election years were preferred by the rulers to make changes to electoral legislation, and
these were made by emergency ordinance”.

By Emergency Ordinance no. 21/2024, the Romanian Government modified the

normal electoral calendar for 2024, which began with the European elections, continued
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with local elections, presidential elections and ended with parliamentary elections,
establishing the date of June 9™, 2024, as the day for the simultaneous organization of
local elections with the European elections. Practically, through this decision, local
elections were organized 3 months earlier. Moreover, 3 months earlier than the election
date, the electoral legislation was also modified, the Constitutional Court specifying in
its jurisprudence® that, if the legislative amendment is close to the date of the
organization of the elections, it is presumed that the said amendment was intended to
benefit the political party that adopted it, being dictated by its imminent interests and
resulting in the manipulation of the electorate.

However, in order not to affect the current term of office of local authorities, in
the sense of reducing the 4-year period, which is the term of office for local authorities’,
it was ruled that local authorities elected on June 9™ enter into office after September
27", At the same time, in order not to violate the right to vote and the right to be elected,
electoral rights mentioned in the Constitution, holding a special significance in the
evolution of contemporary states’, the right of a person to run for both the European
Parliament and local public administration authorities was recognized, the voting period
was extended, and a local elected official was given the opportunity to migrate from one
political party to another without losing their mandate'’.

All these legislative amendments allowed the aforementioned ordinance to pass
the constitutionality test, the Constitutional Court finding, in Decision no. 252/2024'"
that the normative act does not infringe electoral rights. Electoral rights must benefit
from special protection because they are rights by which representative bodies are
constituted and through which the people exercise their sovereignty'?. Electoral rights
are considered by the constitutional court as a distinct category among the rights and
freedoms of citizens, being both the rights provided for by the Constitution and among
those stipulated in infra-constitutional legislation'’. The Constitutional Court
emphasizes, in its decision, that the Government’s adaptation of the legislative
framework in electoral matters was intended to respect the electoral rights of persons
wishing to run for the two types of elections, not to affect the duration of the current
mandates of local elected officials and to ensure the smooth conduct of the electoral
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process for the two types of elections. The political decision to organize local elections
simultaneously with those for the European Parliament, the Court shows, “determined
the need to establish a set of common and homogeneous rules for the proper conduct of
the elections”. Finally, the constitutional court emphasizes that the emergency ordinance
complies with the constitutional provisions on legal certainty, the separation and balance
of state powers, the role of Parliament as the sole legislative authority of the country, the
conditions for adopting emergency ordinances or the decisions of the Constitutional
Court.

While the constitutionality of Emergency Ordinance no. 21/2024 was reviewed
by the Constitutional Court of Romania, which was notified with an exception of
unconstitutionality and which has an exclusive'* competence to verify the
constitutionality of provisions in laws and ordinances, the compliance with international
standards in electoral matters was reviewed by the Venice Commission. At its 142™
plenary session, held in Venice on 14™-15™ March 2025, the European Commission for
Democracy through Law'®, the consultative body of the Council of Europe, adopted
Opinion no. 1178/2024 on certain measures for the organisation and conduct of the
elections of members for the European Parliament in Romania in 2024 and the elections
for local public administration authorities in 2024'°. The Opinion of the Venice
Commission falls into the category of soft law'” instruments, as it has no normative legal
force. However, the Constitutional Court of Romania has established that the documents
issued by this European body have landmark value in the framework of constitutional
review'® and, therefore, cannot be ignored'’.

2. The vision of the European Commission for Democracy through Law
(Venice Commission) regarding the merging of elections and the normative act that
sanctioned this merging

The Venice Commission was notified of Government Emergency Ordinance
No. 21/2024, a normative act that provided the legal framework for the organization of
local and European Parliament elections on the same day. In outlining its opinion, the
Commission followed the following themes: on the merits, the merger of the elections
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for the European Parliament and local elections, the anticipated date of local elections
and the delay in taking office, the reduction of the residence period for voting in a new
place of residence and the change in the composition of electoral commissions; on the
procedure, the late amendments and the issue of the stability of electoral legislation, as
well as the use of an emergency ordinance for the adoption of the regulations in question.

In the adopted document®, the Venice Commission showed that the
simultaneous organization of local and European parliamentary elections is also
practised in other European states, such as Belgium, Cyprus, Ireland, Italy, Malta and is
compatible with international standards in electoral matters. The Commission also
emphasizes that the remaining amendments made by Emergency Ordinance No. 21/2024
to the electoral legislation did not affect international standards.

What the Commission strongly criticizes, however, is the solution chosen to
regulate by emergency ordinance, the legislation by involving the delegated legislator,
especially in the electoral field, creates legal uncertainty, weakens the control
mechanisms over the Government, limits public consultation, concentrates power in the
executive branch and violates the principle of separation of powers in the state. The
Commission points out that “in electoral matters, an open and transparent process of
consultation and preparation of legislative amendments increases trust in the adopted
legislation and, in general, in state institutions™!. Also, the electoral reform must be
done “early enough so that candidates and voters understand the changes, and electoral
bodies understand and apply them”**.

The argument of the Romanian Government according to which the high number
of electoral rounds in 2024 determined the legislation by emergency ordinance is
contested by the Venice Commission, its representatives highlighting that this was a
situation known for a very long time and could have been regulated in advance. In this
way, the untimely revision of electoral norms could have been avoided, ensuring stability
of the legislation, an essential condition for the credibility of the electoral process. For
example, in Malta, a country that simultaneously organized local and European elections
in 2019, the modification of the legislative framework was made 4 years prior to the
electoral moment.

The European Commission for Democracy through Law believes that by
adopting the emergency ordinance three months before the election date, the
Government ignored the international standard contained in the Code of Good Practice
on Electoral Matters”, which stipulates that the legislative interventions in the electoral
field must be made at least one year before the elections. Changing electoral rules shortly
before the elections creates confusion®* among voters, who come to believe that the
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electoral law is just a tool in the hands of the powerful and that their votes partially
influence the election results®.

The Commission concludes that the amendments to the electoral legislation,
done by emergency ordinance shortly before the elections, violate the principle of
stability of electoral legislation and, more broadly, of legal certainty. Moreover, stability
and predictability in electoral matters are of particular importance. At the same time,
they affect the separation of powers and the balance between the executive and
legislative branches of government in an area that is at the heart of democracy, namely
elections. The Commission states that legislation by means of emergency ordinances
affects its quality, legal certainty and democratic principles, including the principle of
separation of powers. In order to comply with international standards in electoral
matters, the electoral process must be regulated by law and at least one year before the
date of the elections, the emergency ordinance being able to be used, by exception, only
for technical aspects?.

3. Conclusions

The entry into the legal landscape of the Government Emergency Ordinance no.
21/2024%" generated discussions regarding the constitutionality of this normative act
adopted by the delegated legislator and its compatibility with European requirements in
electoral matters. Having been notified of an exception of unconstitutionality that
concerned certain provisions of Government Emergency Ordinance no. 21/2024
regarding certain measures for the organization and conduct of the elections for members
of the European Parliament in Romania in 2024 and the elections for local public
administration authorities in 2024, as well as the normative act as a whole, the
Constitutional Court of Romania analysed both the criticisms of extrinsic
unconstitutionality, with reference, among others, to the non-compliance with the
provisions of Article 115 paragraph 4 of the Constitution, and the criticisms of intrinsic
unconstitutionality. The Constitutional Court assessed that, from the point of view of
both extrinsic and intrinsic constitutionality, the analysed normative act complies with
the constitutional requirements. In contrast, the European Commission for Democracy
through Law (Venice Commission), called upon to analyse the compatibility of the
normative act adopted within the framework of the legislative delegation procedure with
international standards in the electoral field, criticized the practice of legislating through
emergency ordinances, considering it a practice that undermines legislative quality, legal
certainty and democratic principles®.

The regulation by emergency ordinances becomes even more problematic in
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electoral matters, as it circumvents parliamentary debate and excludes comprehensive
dialogue with all stakeholders. The Commission points out that, in electoral matters, “an
open and transparent process of consultation and preparation of legislative amendments
increases trust in the adopted legislation and, more generally, in state institutions™*. In
its opinion, the Commission points out that Government Emergency Ordinance No.
21/2024 was neither consensual, nor the result of adequate public consultation, as it was
adopted only one week after the consultation was launched and three months before the
electoral moment. An electoral reform carried out three months before the elections is
not in line with international standards in the field, as late legislative amendments
undermine public trust in the electoral process and make it difficult for voters, electoral
competitors or electoral bodies to understand the new rules.

A successful electoral law reform is based, according to the Commission, on at
least three essential elements: 1) a clear and comprehensive legislation, which complies
with international obligations and standards and addresses previous recommendations;
2) the adoption of the legislation by broad consensus after extensive public consultations
with all relevant stakeholders; 3) the political commitment to fully implement this
legislation in good faith, with adequate procedural and judicial safeguards and means to
assess in a timely manner any alleged failure to meet this objective.

By acting in this manner, amending the electoral legislation by emergency
ordinance three months before the election, the Government violated the international
standards on the matter contained in the Code of Good Practice in Electoral Matters.
Even though the Constitutional Court considered that the late legislative intervention
was justified because a series of unforeseen problems generated by the organization of
local and European elections on the same date had to be remedied, and in order to avoid
institutional, administrative and financial dysfunctions that would have resulted in the
absence of specific legislation, derogating from the framework legislation, the Venice
Commission emphasized that these legislative amendments could have been made in
advance by the Parliament in order not to violate the principle of stability of electoral
legislation.

The stability of electoral legislation is a guarantee for free elections and has the
role of preventing the manipulation of electoral rules for partisan advantage. It also plays
an important role in preserving the integrity of democratic processes®’. Regarding the
compliance with the one-year deadline for amending electoral legislation, established by
the Venice Commission in the Code of Good Practice in Electoral Matters, the
Constitutional Court states that, through its practice, it has not made this deadline
absolute, as it is possible to violate it in certain circumstances, for example, if it is
necessary to remedy unforeseen problems by legislative means®’. The Venice
Commission, however, considered that the one-year period before the elections,
provided for as a rule in the Code of Good Practice in Electoral Matters, was significantly
undermined by the adoption of the ordinance three months before the elections, leading
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to a violation of the principle of stability of electoral legislation.

From the analysis of the conduct of the two bodies (the Constitutional Court and
the Venice Commission) it results that, compared to the European body which showed
that the use of emergency ordinances, especially in the electoral field, undermines the
legislative quality, legal certainty and democratic principles, the constitutional court was
quite permissive, accepting the amendment of electoral legislation through the
legislative delegation procedure three months prior the elections. The institution of
legislative delegation, in its exceptional nature’?, must be employed with caution in order
not to destabilize the balance of power. Even though, in its jurisprudence®, the Court
has emphasized the need for stability of laws in electoral matters, as an expression of the
principle of legal security, and has drawn attention to the danger of favouring the parties
in power?, in the present situation it considered the Government’s legislative
intervention through an emergency ordinance justified even three months before the
election date.

In order to ensure the coherence of the legislative framework in electoral matters
and increase trust in the electoral process, the Venice Commission recommends that
national authorities codify the electoral legislation and bring improvements only by law
and well in advance of the electoral moment, considering the essential role of the
Parliament in any democratic system®®, whilst emergency ordinances may be used, by
way of exception, to regulate technical aspects.
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